
SETON HALL LAW SCHOOL 

 
 

 

 

 

The Rule of Law in Fragile and 

Conflict Affected Areas  
 
 

 

 

 

Professor Kristen E. Boon 
July 21, 2009 



1 
 

Panel 1: What are the particular challenges associated with addressing rule of law issues in 

fragile and post-conflict settings and how should the strategic approach to establishing or 

reforming security and rule of law in these countries differ from other country situations? 

The Legal Framework of the World Bank’s Rule of Law Programs 

 

 

The World Bank’s Articles of Agreement state that the purpose of the Bank is to assist in the 

reconstruction and development of territories of its members, and to bring about smooth 

transitions from war time to peace time economies.  There is no reference in the Articles to rule 

of law activities, despite the fact that the World Bank has now emerged as a major player in 

rule of law programming.  For example, in the Bank’s new State and Peacebuilding Fund, over 

$100 million has been allocated to activities that involve some aspect of legal reform. 

The authority to engage in post conflict and fragile states, and by implication, rule of law 

activities, has emerged from a series of Operational Policies (“OPs”) that the World Bank began 

to develop over a decade ago.1  OP 2.30 on Development Cooperation and Conflict (2001) 

recognizes that the separation between economic and political dimensions of collective security 

is artificial; and notes the link between economic and social stability, and human security.  This 

OP is important because it shifts the Bank’s focus from infrastructure development to social 

recovery and sustainable development, and it defines Bank involvement in three separate 

phases:   pre-conflict, conflict, and post-conflict.    A second OP 7.30 on Dealings with DeFacto 

Governments (2001) sets out Bank policy for dealing with states that have come into power by 

“extra-constitutional” means, and where basic laws are not enforced. 

Most recently, OP 8.0 on Rapid Response to Crises and Emergencies (2007) (replacing OP 8.5 on 

Emergency Recovery Assistance) creates a new framework for Bank assistance to countries 

experiencing crises or emergencies from natural or man-made disasters.  This OP reiterates the 

Bank’s core development and economic competencies, but recognizes the importance of 

coordination with partners like the UN, particularly where integrated emergency recovery 

includes activities outside the Bank’s traditional areas, such as relief, security and specialized 

peace-building.    In cases where a major adverse economic or social impact is imminent, the OP 

permits the Bank to provide emergency recovery loans and restructuring operations on a rapid 

recovery basis.    

                                                           
1
 For a detailed analysis of the World Bank’s authority to engage in post-conflict rule of law activities, see Kristen 

Boon:  “Open for Business”:   International Financial Institutions, Post-Conflict Economic Reform and the Rule of 

Law, 39 NYU Journal of International Law and Politics, 513 (2006). 
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These OPs are significant for a number of reasons.   They demonstrate the evolution of the 

World Bank’s mandate from simple reconstruction assistance, to broader post-conflict 

economic development, to much more ambitious intervention in fragile states generally; that is, 

states that may have little or nothing to reconstruct in the first place.  The OPs also reveal that 

an important limitation in the World Bank’s Articles of Agreement is being read down by the 

Bank’s rule of law work.   Article Art 4 (10) states:  “The Bank and its officers shall not interfere 

in the political affairs of any member; nor shall they be influenced in their decisions by the 

political character of the member or members concerned. Only economic considerations shall 

be relevant to their decisions, and these considerations shall be weighed impartially in order to 

achieve the purposes stated in Article I.”  By engaging in rule of law activities, the World Bank is 

embarking on programs that are inherently political.   The design, reform, or creation of laws, 

indeed the process of state building, requires political choices.  Finally, the Bank’s activities in 

post-conflict and fragile states reflect a belief that it is both a right and a duty of international 

organizations to engage in legal reform and institution building in order to promote 

development and international economic security.    

Common Assumptions in Rule of Law Programs 

There are three key common assumptions that underlie rule of law programs in many fragile 

and post-conflict states:  

1. There is a relationship between law, peace and development; 

2. Institutions and legal systems can be reformed; and 

3. Specific types of laws, such as secure property rights, will promote peace and 

development. 

Although there are truths and untruths to these assumptions, they are influential in many rule 

of law programs including the World Bank’s and hence are worthy of comment. 

1.  Is there a relationship between law, peace and development?  

The first common assumption is that there is a relationship between law, peace and 

development, and that good laws can assist in securing peace and promoting economic growth.   

When laws are clear, equally applied, and well enforced, the argument is that parties can plan 

for the future and that disputes will be peacefully channeled into established judicial 

institutions (rather than settled by force).  Statistically this is the case in democratic states.  

Nonetheless, there are striking examples of economically powerful states, China in particular, 

that lack strong formal legal institutions.2 As a result, although most debates about the rule of 

                                                           
2
 For a critique of rule of law programs from the perspective of the Chinese experience, see generally, Frank K. 

Upham, From Deng to Demsetz (2009) (draft on file with author).  
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law today center on its implementation, there is still considerable controversy surround the 

policy question of whether law is an appropriate initial focus in post-conflict situations.   

2. Can institutions and legal systems be reformed from outside? 

A second assumption common to rule of law programs is that institutions and legal systems can 

be reformed, and that international organizations should play a role in this process. Some 

international organizations approach this from the perspective of international peace and 

security. The UN, for example, considers rule of law interventions particularly appropriate 

where fragile states pose collective security concerns. The World Bank sees fragile states in the 

context of development more broadly, and it invests in reconstruction projects to stop cycles of 

conflict, promote reconstruction, and to establish an international economic equilibrium.3    

Until recently, the reform process often involved transplanting laws and institutions from one 

legal system to another, in the belief that the existence or absence of formal laws strongly 

affects the degree of legal protection a society enjoys, and that borrowing concepts from other 

legal systems is an efficient way to accomplish this goal.4   We know now that rule of law 

programs that prioritize the formal codification of legal rights often underestimate the 

importance of background legal and political traditions, such as the national legislative process, 

the openness of political debate in the country, the method of constitutional amendment, the 

relationship between the judiciary and the legislature, local cultural attitudes towards these 

institutions, and traditions with regards to the specific legal areas at issue.     

A key difference between fragile states and developing countries however, is that the former 

often lack an indigenous “rule of law culture.”  Sometimes the root causes of conflict can be 

traced to the absence of law in the first place.  Moreover, the legitimacy of national institutions 

may be contested in countries emerging from conflict with no clear victors and an uneasy 

peace.  Techniques that have led to successful law reform in the developing country context, 

may not, therefore, be available in post-conflict situations.    

These differences raise important issues of mandate and accountability for the World Bank.   

Although it may be tempting to measure the success of rule of law interventions by the extent 

to which they alter indigenous legal and political cultures, as a matter of international law, the 

powers of international organizations to effect “top down” transformative legal reform are 

limited.  In addition, the World Bank exercises great leverage in fragile states that do not, by 

                                                           
3
 See e.g. World Bank O.P. 2.30 on Development Cooperation and Conflict, and O.P. 8.5 on Emergency Assistance; 

see also Alcira Kreimer et. al,:  THE WORLD BANK’S EXPERIENCE WITH POST-CONFLICT 

RECONSTRUCTION (1998) at 21 (“A central objective of the Bank’s programs is to foster sustained development. 

In post-conflict countries, sustained peace is essential to sustained development.  Broad-based development, 

important in its own right, also contributes to sustainable peace.”) 
4
 Gregory Alexander, THE GLOBAL DEBATE OVER CONSTITUTIONAL PROPERTY (2006) at 24. 
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definition, have strong or even functioning national governments.   All countries possess a right 

to self-determination, and international organizations must assiduously ensure it is respected. 

Accountability, respect for human rights, and proportionality are three bench marks that the 

Bank should consider as a matter of legitimacy and legality in its rule of law projects. 

3. Do specific laws, such as strong property rights, promote peace and development? 

A third assumption informing many rule of law projects is that specific types of laws will 

promote peace and development. For example, it is commonly assumed that well defined and 

alienable rights to land will encourage indigenous economic development and promote foreign 

direct investment. Moreover, the development of property rights is often assumed to be an 

inevitable stage in economic development, despite the fact that legal protections for real 

property (and indeed the very concept of property) differ greatly around the world.5   

There is no stable core to property rights in the international system, nor is there consensus on 

the “best practices” for fragile states in this regard. Indeed, the process of allocating property 

rights can create its own costs in transitional states. Where the conversion of communal lands 

to individual tenure, or the re-allocation of ownership rights, or dispossession of land was a 

source of conflict in the first place, property law reform can create new cycles of conflict.6 The 

establishment of secure property rights may therefore be impractical or ill-advised  where the 

process is destabilizing, and creates new forms of uncertainly.7  It is thus significant that the 

World Bank’s 2009 World Development Report strongly recommends strengthening the legal 

framework for individual property ownership.8     

Conclusion    

It is challenging to make definitive policy recommendations on sequencing, institution building, 

and the possibility of aligning local culture and traditions in rule of law projects.  Nonetheless, 

the World Bank is positioned to influence rule of law programs far beyond its own  programs; 

the creation of the UN Peacebuilding Commission, the Security Council’s increasing reliance on 

international financial institutions in peacebuilding, and the G20 talks on the international 

economic architecture indicate that new opportunities for creative strategizing are on the 

horizon. In this regard, three key considerations for the World Bank going forward are to (i) 

clarify the mandate of the Bank in fragile states, and the process by which international 

institutions engage in “transformative” legal reform, (ii) develop principles to increase the 
                                                           
5
  The right to property in international law, for example, is not well developed.    Catarina Krause, The Right to 

Property, in ECONOMIC, SOCIAL, AND CULTURAL RIGHTS 191, 192 (2001, 2
nd

  ed.) 
6
 Chris Huggins:  FROM THE GROUND UP (2005)  

7
 Daniel Fitzpatrick, Evolution and Chaos in Property Rights Systems, 115 Y.L.J. 996, 1009 (2006) 

8
 World Bank: World Development Report (2009) (“stating that “although customary systems of tenure still permit 

informal transactions, the absence of formal titles hinders the conversion of land to areas of higher economic return. 

Informality is a brake on land development, constraining and efficient special transformation.” 
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legitimacy of international institutions involved in legal reform in transitional situations, by 

implementing accountability mechanisms and prioritizing human rights in project lending, and 

(iii) encourage transparency as an end goal in rule of law programs themselves, by incentivizing 

open access to case law, legislation, court statutes, and to the rules and procedures of legal 

institutions.   

 

 


